
RETENTION OF TITLE

A retention of title clause is a provision in a contract for the sale of goods that the title to the goods remains vested in the
seller until the buyer fulfils certain.

A simple retention of title clause will provide that title to the goods will not pass to the purchaser until they
have been paid for in full. Where the bankrupt or company officers have not surrendered to the proceedings,
the OR should examine any available contractual documentation, such as purchase invoices, etc. However, if
the goods have been used in such a way that the original goods no longer exist, for example, where the seller
supplies the buyer with resin which is used in the manufacture of chipboard, the resulting new product the
chipboard will belong to the buyer and any retention of title clause which purports to reserve rights in the new
goods to the seller which will be ineffective without registration. The simplest type of clause has the sole
intention of allowing the supplier to retain ownership of the goods until the purchaser makes full payment for
those particular goods. To obtain a prompt response it may be desirable to give the supplier a fixed time in
which to respond, but at the same time, it should not be assumed that no response means that the supplier has
no claim. The Court was not satisfied that this was in fact the case. What is retention of title? Enforcing a
retention of title clause To prevent the liquidation of goods included in a retention of title clause, the Official
Receiver or appointed insolvency practitioner should be notified as soon as possible of its existence. What is
the purpose of a retention of title agreement? Purpose[ edit ] The main purpose of retention of title "ROT"
clauses is to ensure that where goods are supplied on credit, if the buyer subsequently goes into bankruptcy ,
the seller can repossess the goods. Most retention of title clauses relate to raw materials, stock in trade or
livestock. Although the goods must be returned to the supplier as quickly as possible, the supplier must pay
any costs incurred by the OR in relation to the seizure. The clause must be properly incorporated into the
terms of the contract for the sale of the goods which exists at the time of the supply. Of course, the supplier
should not be allowed to remove any goods until the official receiver is satisfied that the claim is valid.
Important points to consider when drafting or seeking to enforce a RoT:- 2. There have been a number of
cases where the courts have held that certain proceeds of sale clauses create a charge by the buyer in favour of
the seller which is void if it is not registered at Companies House. However, the law in relation to retention of
title clauses is ever changing and care and appropriate specialist legal advice should be taken when drafting
these clauses to ensure they operate effectively and that any terms of business containing such clauses are
regularly reviewed so that they can be amended, if necessary, to reflect any recent changes in the law. For
more information on priority between competing creditors, see Practice Note: Priority between security
interests. The methods used by suppliers to inform the insolvent of their terms of business will vary. Its
purpose is to protect the unpaid seller against the buyer's insolvency, giving it priority over other creditors.
The goods have been sold on to a third party Where the goods have been sold to a third party who bought in
good faith and without notice of the RoT it may be difficult to enforce the clause. A seller will commonly seek
to rely on a retention of title clause where the buyer becomes insolvent. It has consequentially been noted that
"the practical outcome of a series of later cases has put it beyond doubt that 'extended' title reservation clauses
will not work. The customer should be made aware of any retention of title clause before, or when a contract is
agreed, in order for it to be enforceable. It does not constitute legal or professional advice. The clause will be
effectively incorporated into the contract if: it is in a contractual document signed by the insolvent; or it is
contained in any unsigned document containing contractual terms of which the insolvent knew but was not
aware of their effect; or it was in a document which the supplier had done all that was reasonably necessary to
draw to insolvent's attention prior to entering into the contract. There has been much debate in the past as to
the enforceability of an all monies clause against a liquidator or administrator. It is a contractual clause
whereby the supplier retains title to the goods until they have been paid for by the purchaser. Introduction 1
What is retention of title? A retention of title clause sometimes called a Romalpa clause after the first leading
case on the subject is designed to provide protection for a seller who is unable to obtain payment for goods
which have already been delivered to the buyer. The office-holder may ask the supplier to complete a retention
of title questionnaire in order to give them a better understanding of the situation, and establish whether the
clause meets the necessary requirements.


